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RECOMMVENDED CORDER

Noti ce was provided and on May 10 and 11, 1999, and July
21, 1999, a formal hearing was held in these cases in St.
Augustine, Florida. Authority for conducting the hearing is set
forth in Sections 120.569 and 120.57(1), Florida Statutes. The
hearing was held before Charles C. Adans, Adm nistrative Law

Judge.
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STATEMENT OF THE | SSUES

| s Secret Oaks Omers' Association, Inc. (the Association)
entitled to the issuance of a wetland resource nanagenent permt
(environnmental permt) fromthe Departnent of Environnental
Protection (DEP) and a consent of use of sovereign subnerged

| ands (consent of use) fromthe Board of Trustees of the



I nternal |nprovenent Trust Fund (the Board) which would all ow
the construction of a dock?

PRELI M NARY STATEMENT

On June 7, 1995, under DEP File No. 552613202, a proposed
environmental permt was issued to the Association pursuant to
Chapters 373 and 403, Florida Statutes, Chapters 62-312 and 62-
4, Florida Adm nistrative Code, and Water Quality Certification
pursuant to Section 401 of Public Law 92-500, for dock
construction.

Martin and Linda Parlato (the Parlatos) filed nunerous
requests with DEP to extend the tinme for filing a petition for
adm ni strative hearing in opposition to the intent to grant the
environmental permt. This culmnated in a petition for forma
adm ni strative hearing dated Septenber 29, 1998, opposing the
i ssuance of that permt.

The Parlato petition for adm nistrative hearing al so
chal | enged the decision by the DEP Subnerged Lands and
Envi ronnent al Resources Program as staff of the Board to issue
consent of use allow ng construction of the proposed dock. The
noti ce of consent of use was dated Septenber 10, 1998. 3/

Patricia Ward (Ward) filed correspondence with DEP in
opposition to consent of use.

Both petitions under OGC Case No. 95-1341 and OGC Case

No. 98-2669 were forwarded by DEP to the D vision of



Adm ni strative Hearings (the Division) for the assignnment of an
adm ni strative |law judge to conduct a formal hearing to resolve
mat eri al disputes of fact and related questions of |aw. The

Di vi si on case nunbers 98-5290 and 98-5190 were assigned by the
Division in relation to the respective DEP case nunbers.

Upon DEP's notion the cases were consolidated for hearing
and proposed di sposition.

The Association's notion to dismss the petition of the
Par | at os based upon al | eged procedural inadequaci es was deni ed.

The Parl atos' nmotion for summary final order and in the
alternative for reversal of prelimnary agency action was
deni ed.

The decisions to consolidate the cases, deny the notion to
dism ss the petition and deny the notion for sumrary fi nal
order, or in the alternative for reversal of prelimnary agency
action were nmade in an order dated January 11, 1999.

Foll ow ng two days of hearing on May 10 and 11, 1999, MP
Inc. of Jacksonville (MDP), through its president Martin D,

Parl ato, petitioned to intervene in the consolidated cases.
The petition to intervene by MDP was denied in an order dated
June 29, 1999.

In the course of the final hearing Parlato Exhibit No. 2,

the deposition of Phil Coramand Parlato Exhibit No. 13, and the

deposition of Wlliam Magill were admtted subject to rulings on



obj ecti ons made during the deposition sessions. Those rulings
wer e announced in an order entered May 26, 1999.

During the hearing the Association presented the testinony
of Jeffrey Harbour and Wlliam Magill. The Association's
conposite Exhibit A was admtted in evidence.

At hearing DEP presented the testinony of Jereny Tyler and
Captain Donald Stratmann, Jr. DEP Exhibit Nos. 1-9 were
adm tted.

The Parlatos testified on their own behalf and presented
the testinmony of Leonard Nero, Jereny A Craft, and Jereny
Tyler. At hearing Parlato Exhibits Nos. 1, 2, and 5 through 13,
were admtted. Parlato Exhibit No. 4 was denied adm ssion.
Ruling was reserved on Parlato Exhibit No. 3, the deposition of
Jeffrey Kearns; Parlato Exhibit Nos. 14A through 14C, the tape
recordings of the first SSL TAC neeting on July 14, 1999; and
Parl ato Exhibit Nos. 15A through 15B, the Board neeting of June
8, 1999. Upon consideration Parlato Exhibit No. 3 is admtted.
Parl ato Exhibit Nos. 14A through 14C and 15A and 15B are deni ed
adm ssi on.

Ward testified in her owmn behalf and offered the testinony
of Wlliam Magill, Patrick F. McCormack, Qis D. Rackl ey,

M chael Gllean, @ ennis Learn, Carolyn L. Newton, Joseph
Howard, and Rosemary Yeoman. Ward Exhibit No. 1 was denied

adm ssi on.



Upon request official recognition was given Chapters 18-21,
28- 106, 62-330, and 62-343, Florida Adm nistrative Code, and
Rul e 62-4.110, Florida Adm nistrative Code. Oficial
recognition was also given to the final order in DOAH Case No.
98- 4281.

A hearing transcript was prepared and filed. The filing
date was August 31, 1999. Upon requests the tine for submtting
proposed recommended orders was extended until October 15, 1999,
with a further extension through Novenber 30, 1999, based upon
the substitution of the Parlatos' counsel. By these requests
the time for entry of the recomended order within thirty days
of the receipt of the transcript has been waived. See Rule 28-
106. 216, Florida Adm nistrative Code.

All parties submtted proposed recommended orders. They
have been considered in preparing this recomended order.

FI NDI NGS OF FACT

The Parties

1. DEP is charged with the regul ation of dredge or fill
activities, in, on, or over the surface waters and wetlands in
the state of Florida as contenpl ated by Chapters 373 and 403,
Florida Statutes, and rules promul gated in accordance with those
statutes. In this capacity, DEP conducts regulatory review of
applications for environnmental permts which would allow the

conduct of those activities in the regulated areas. DEP al so



has the responsibility as del egated staff of the Board to take
final agency action on requests for proprietary authorization,
in this instance, consent of use of sovereign subnerged | ands.
Here, any proprietary authorization would be in accordance with
Chapter 253, Florida Statutes, and associated rules.

2. The review process undertaken by DEP for the
environmental permt and consent of use is concurrent. See
Section 373.427, Florida Statutes.

3. The Associ ation sought an environnental permt and
consent of use in the interest of 15 |lot owners in the Secret
OGaks subdivision |located on Fruit Cove Road and Secret QOaks
Place in St. Johns County, Florida, to construct a dock. The
Associ ation which represents the interest of the lot owers is a
Florida not-for-profit corporation whose current president is
WIlliam Magill.

4. The Parlatos own and reside at Lot 10 within the Secret
Caks subdivision. They do not desire to participate with the
other 15 ot owners in requesting perm ssion formDEP to build
t he proposed dock. The Parl atos oppose the project and have
expressed that opposition through their petition.

5. Before the Parlatos purchased Lot 10, George W Law,

t he devel oper of Secret Oaks subdivision, prepared, and had
recorded with the Cerk of Grcuit Court in St. Johns County,

Fl orida, a Declaration, G ant of Easenents, Assessnents for



Secret QOaks Subdivision (the Declaration).

t hat docunent st ated:

6. Gven that the Decl arati on of the easenent

1. The Devel oper hereby grants to the
present and future owners of all the lots in
said subdivision . . . and to their guests
and | essees and ot her persons authorized by
any such owner, a non-exclusive, perpetual,
and rel easabl e easenent on, over, along, and
across those portions of Lot(s) 10 . . . of
sai d subdivision which are subject to the
20" drai nage easenent as shown on said plat
and running from Secret Caks Pl ace
westwardly to the St. Johns River for the
pur pose of pedestrian access to and fromthe
lots in said subdivision and said other
parcel and the St. Johns River and any dock
now or hereafter |ocated thereon and for the
use and enjoynent of any such dock and any
ot her i nprovenents now or hereafter
constructed within said easenent by the
Devel oper or by the owners, as hereinafter
aut horized. The provisions of this
paragraph shall not be deened to be or inply
any dedication of said easenent or of said
dock, if any, or of any other inprovenents
to any person not designated herein or to
St. Johns County or to the public.

In pertinent part

in favor of

the present and future owners of the lots in the subdivision,

and ot her

rel ated persons, was subject to the preexisting 20-

f oot drai nage easenent in behalf of St. Johns County,

easenent for those | ot owners and ot her

excl usi ve.

t he

The drai nage easenent for the benefit of St.

persons was deened non-

Johns

County had been previously recorded by the devel oper as part of

a plat in

nat ur e of

the public records of St. Johns County, Florida. The

t he drai nage easenent held by St. Johns County at Lot



10 is for an outfall structure involving a 24-inch dianeter
culvert at the edge of the river designed to convey stormater
fromthe uplands into the river.

7. The basis of the Association's request for an
environmental permt to construct a dock and for consent of use
to place that dock over sovereign subnmerged |ands is prem sed
upon the easenment fronting the St. Johns R ver granted the | ot
owners in the Declaration and the subsequent Secret QGaks
Subdi vi si on Omers' Agreenent (the Agreenent). The Agreenent
was al so recorded with the clerk of the Grcuit Court in St
Johns County, Florida. The latter docunent reiterated the
exi stence of the easenent in favor of the | ot owners and defined
its terns. |It, like the Declaration, was recorded before the
Par|l atos cl osed their purchase of Lot 10. The agreenent at
Article V., RULES CONCERNI NG USE OF THE DOCK stated in pertinent
part:

Not hing in the making of this contract shal
be construed to expand the easenent area
described in the Declaration or to otherw se
grant, or to otherw se authorize unlicensed
or unauthorized trespasses upon Lot(s) 10.
The easenent is clarified so that it is
understood that it is over, under, in and

t hrough the Dock as well as the portions of
Lot(s) 10 --------------- described in the
Decl arati on.

8. The reference to an existing dock pertained to a dock

extending fromthe shore, at Lot 10, at a place unassoci at ed



with the easenent. However, the easenent was connected to the
mai n dock by an "L" shaped auxiliary dock begi nning at the shore
of the easenent roughly parallel to the main dock and then at a
right angle connecting to the main dock in the water. The

devel oper, M. Law, had constructed the main dock and auxiliary
dock before preparing and having recorded the Declaration. He
never arranged for appropriate regulatory perm ssion or consent
for ot owners and other affiliated persons to use the main dock
and auxiliary dock.

9. The Parlotos were aware of the rights of other | ot
owners under the Declaration and Agreenent before purchasi ng Lot
10.

10. Before the present application was made, the
preexi sting "L" shaped auxiliary dock connecting the easenent to
the dock still in existence (the main dock) at Lot 10, had been
renmoved by the Parlatos, depriving other |ot owners of access to
the main dock fromthe shore.

11. Ward lives at 912 Fruit Cove Road, in Jacksonville,
Florida, imedi ately adjacent to and south of the Parl atos
property.

The Application

12. On Novenber 28, 1994, DEP received the Association's
Joint Application for Works in the Waters of Florida. By this

application the Association sought to construct a dock extendi ng

10



fromthe mddle of the easenment on Lot 10, commencing at the
shoreline at Lot 10, extending 562 feet into the St. Johns
River, a Class Ill waterbody. The total square footage of the
proposed dock over waters of the state contenpl ated by the
application was 3,234 square feet. The proposed dock was
constituted of an access pier 5 feet by 520 feet, a term nal
platformat the end of the access pier 10 feet by 16 feet, and a
proposed covered boat slip 16 feet by 28 feet waterward fromthe
termnal platformw th an associ ated proposed catwal k 3 feet by
26 feet at the boat slip. See DEP Exhibit No. 2.

13. Anot her dock extended from Lot 10 whose | ength was
approximately 510 feet. This is the dock constructed by the
devel oper, M. Law. It was | ocated outside the easenent,
adj acent to the ot owned by the Parlatos. A second dock
exi sted on the property south of the proposed dock approxi mately
550 feet in length. The dock to the south of Lot 10 descri bed
in the Association's 1994 application and referred to here
bel ongs to Ward. The existing dock i medi ately south of the
proposed dock was 90 feet away fromthe existing dock on Lot 10
at the cl osest point.

14. The existing dock extending fromLot 10 is the dock
that was "now' | ocated described in the Declaration, Gant of
Easenents, Assessnents for Secret OCaks Subdivision previously

di scussed.

11



15. More recently, on March 3, 1999, pursuant to the
application of the Parlato's in DEP File No. 55-136932-001-ES,
DEP issued the Parlatos an environnmental permt and consent to
use sovereign subnerged lands in relation to the existing dock
extending from Lot 10. The Parlatos were granted permt nunber
55-136932- 001- ES based upon the entry of a final order by DEP in

Secret Oaks Omers' Association, Inc., Petitioner vs. Martin D

and Linda K Parlato and State of Florida, Departnent of

Envi ronmental Protection, Respondents, DOAH Case No. 98-4281/ OGC

Case No. 98-1329. This allowed the Parlatos to reconfigure that
dock when conpared to its appearance fromthat which existed
when the Association applied for its permt to construct its
proposed dock. The activities allowed by the Parlato permt and
consent of use are as foll ows:

This project is to renove an existing 4 foot
by 10 foot wal kway platform a 15 foot by 16
foot termnal platform and a covered boat
shelter froma private use dock in the

St. Johns River, St. Johns County, and
construct a 5 foot wide, 38 foot |ong jogged
wal kway addition, a 12 foot by 16.5 foot
uncovered waterward "L" platform and a
covered two-slip boat shelter 40 feet in
width and 45 feet in length, including 3
foot w de perineter catwal ks.

This permit and consent of use did not address the right of

Associ ation nmenbers to use the existing dock

12



16. Wth these nodifications the pre-existing dock from
Lot 10 would be located closer to the Association's proposed
dock.

17. In reference to the present application, DEP staff
recommended that the applicant consider potential inpacts to
manat ees t hrough the inposition of DEP s standard nanatee
construction conditions and that habitat resources such as
subner ged aquatic vegetation be protected frominpacts. To this
end the recommendati on was nade to construct the covered boat
slip and term nal platformbeyond the [imts of the grass beds
on the site. It was also recormended that the access pier be
constructed 5 feet above nean-high-water to mnimze the shadi ng
effect of the dock placenent as that effect m ght influence the
health of the grass beds. Simlarly, it was reconmended that
adequat e spaci ng be provi ded between the planks in the access
pier to afford that protection. Finally, it was reconmended
that vessels not be allowed to tie up to the dock in the area
where the subnerged vegetati on was | ocat ed.

18. In response to these concerns, the proposed dock woul d
be el evated 5 feet above nean-high-water. The access pier that
woul d be constructed over the grass bed is designed with
adequate spacing to allow the maxi mum i ght penetration
practicable. Signs would be placed on the access pier rem nding

users of the presence of subnerged grass beds, and the possible

13



presence of manatees in the vicinity of the dock. The term nal
pl atform and covered boat slips would be |ocated waterward of
exi sting grass beds. See DEP Exhibit No. 5.

19. The placenent of handrails on the access pier and the
termnal platformare also intended to di scourage boaters from
tying up in those places where the handrails are found, because
it would be nore difficult to exit the vessel onto the access
pier or termnal platformthan would be the case w thout
handrail s.

20. In addition to signs being placed noting that the
proposed access pier crosses subnmerged grass beds and the
antici pated presence of manatees in the vicinity of the dock, a
specific permt condition called for by DEP requires signage
noti fying users of the dock that no docking or nooring of
watercraft is permtted along the access pier. The specific
conditions also call for the elevation of the pier at a 5-foot
di stance above nean-hi gh-water, as the dock design antici pates,
and the inposition of additional measures in the handrail design
to further discourage boaters fromtying up and clinbing over or
t hrough the handrails onto the access pier.

21. Grass beds such as those at the site are used by
manat ees as habitat. Manatees have been observed in the
vicinity of the area where the proposed dock woul d be

const ruct ed.
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22. Following the permt review, DEP determ ned to issue
the permt as noticed on June 7, 1995.

23. In March 1996, the Association offered an anended
application with a design drawing i ntended to change the
| ocation of the | andward extent of the access pier to avoid
interfering with the St. Johns County stormmater outfall. This
nodi fication is insignificant. See DEP Exhibit No. 7.

24. The proposed dock is conparable inits Ilength to other
docks along the shoreline of the St. Johns River, in the
vicinity of the project.

25. Shoul d the proposed dock be constructed and used, no
| ong-term adverse inpacts to the water quality in the St. Johns
Ri ver are anti ci pated.

26. Short-terminpacts to the water quality are expected
and limted to problens with turbidity. However, the terns of
the proposed permt reasonably mtigates those effects. During
construction screens and curtains would be utilized to control
turbidity and erosion.

27. Sone inpacts on biological diversity can be expected
t hrough the shadi ng of portions of the subnmerged grass beds but
t hose inpacts would be mniml given the design of the dock in
accordance with DEP' s specific conditions to protect the grass

beds and their value as manatee habitat.
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28. The proposed project is not contrary to the public
interest. The project will not have an adverse effect on the
public health, safety, or welfare. Nor will the project have an
adverse effect on the property of others within the context of
DEP' s protection of the environnent consistent with the
permtting process. Concerns expressed by the Parlato's about
their potential liability for personal injury clains arising
fromthe use of the proposed dock; the possible clains nmade
agai nst the Parlato's for dock repair and mai ntenance associ at ed
wi th the proposed dock; and the possible effects of the
construction of the proposed dock on the value of their upland
property are not wwthin the anbit of DEP revi ew when consi dering
an application for a wetland resource nmanagenent permt.

29. No adverse effects are anticipated on navigation as
that term has been defined by DEP. To that end, the proposed
dock location in relation to navigation, in broad ternms, does
not interfere with vessels in comrerce and vessels used for
recreation. Mreover, the use of the proposed dock woul d not
interfere with those opportunities.

30. In addition to the permanent signs to be placed to
i nform dock users that manatees m ght be present, the proposed
permt contenpl ates other protections while the dock is being

const ruct ed.
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31. Taking into account the protections incunbent upon the
Associ ation that have been prescribed by DEP in its proposed
permt, there will be no adverse inpact to manatees and their
habitat or fish and other wildlife and their habitat. Likew se,
there will be no adverse effects on fishing or recreational
val ues or on marine productivity in the vicinity of the proposed
dock.

Consent of Use

32. Wile the association was successful inits attenpt to
gain proposed permt no. 552613202 to construct the dock in
gquestion here, the Association net with resistance in its
related request to gain consent of use of sovereign subnerged
| ands.

33. On Septenber 21, 1995, DEP denied the Association
consent of use of sovereign subnerged | ands for the reason that:

The proposal is inconsistent with Chapter
18-21.004(3)(b), Florida Adm nistrative Code
(F.A.C.) which states:

"applications for activities on sovereignty
| ands riparian to uplands can only be nmade
by and approved for the upland riparian
owner, their legally authorized agent, or
persons with sufficient title interest in
upl ands for the intended purpose.'

The reason sufficient title interest is
required is to ensure that the Board of
Trustees of the Internal |nprovenent Trust
Fund will be able to lien the upland
property to recover costs and fines
associated wth violations of the consent

17



and/ or renoval of the structure. Past and
current Board of Trustees' policy has been
and is to consider an easenent an
insufficient title interest to build a
structure on sovereign |ands unless the
owner of the upland gives witten consent
for such use of the property, including the
state's right to lien his uplands. 1In this
case, where the upland owner refuses,
consent nust be denied by the Trustees.

34. On February 28, 1996, by way of clarification, DEP
wote the Associ ation and stated:

Ri parian rights are held only by the title
hol der or the holder of the |ease of the

ri pari an uplands. See Section 253. 141,
Florida Statutes. Thus, it is the
Department's position that a hol der of a
mere easenent does not have sufficient title
interest in the uplands to nmake application
for activities on sovereignty subnerged

| ands.

35. The Association challenged the DEP decision to deny
consent of use and requested a Section 120.57(1), Florida
Statutes, hearing. |In that case, the Association, DEP, the
Parlato's, and St. Johns County were named parties. At the
commencenent of the final hearing before the undersigned, it was
determ ned that material disputes of fact did not exist and the
case was returned to DEP for conduct of a hearing consistent
with Section 120.57(2), Florida Statutes. |In that hearing, a

deci sion was reached based upon the interpretation of Rule 18-

21.004(3) (b), Florida Adm nistrative Code.
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36. In a decision by Percy W Mllison, Jr., Hearing
O ficer appointed by DEP, entered on Cctober 21, 1996, in the

case of Secret Oaks Omers' Association, Petitioner v. State of

Fl ori da, Departnent of Environnmental Protection, Respondent, and

Martin and Linda Parlato, and St. Johns County, Intervenors, OGC

Case No. 95-2392, Hearing Oficer Millison denied the
Associ ation's request for consent of use to use sovereign
subnerged | ands because the Association did not qualify under
the ternms of Rule 18-21.004(3)(b), Florida Adm nistrative Code,
to be granted consent.

37. The Association appeal ed the denial of its Request for
Consent of Use of Sovereign Subnerged Land and on notion for

rehearing in Secret Oaks Omers' Ass'n, Inc. vs. Departnent of

Envi ronnmental Protection, 704 So. 2d 702 (Fla. 5th DCA 1998),

the court concluded that DEP' s interpretation of Rule
18-21.004(3)(b), Florida Adm nistrative Code, as excluding the
Associ ation fromapplying for consent of use was clearly
erroneous and reversed and remanded the case for consideration
| eading to the present proceedings.

38. Followi ng the remand, after review ng the
Associ ation's Request for Consent of Use, on Septenber 10, 1998,
DEP gave notice that it intended to grant consent. |In that
notification it referred to the application calling for

construction of a community dock with one covered boat slip. As
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a consequence, in the prelimnary determ nati on DEP concl uded
that the facility had less than three or nore wet slips and was
not subject to the provisions in Rule 18-21.004(4), Florida
Adm ni strative Code, pertaining to ownership-oriented docking
facilities. Additionally, the Statenment of Intent to G ant
Consent of Use referred to the expectations in Chapter 18-21,
Florida Adm nistrative Code, wherein the applicant could extend
the dock to exceed the ratio of subnerged land to shoreline in
order for the applicant to access reasonabl e water depths.

G ven the water depths in the vicinity of the proposed dock, its
| ength and size conports with the m ni num necessary to provide
reasonabl e access to navigable water, while allow ng for
construction of a covered boat slip.

39. Notwithstanding the fact that the proposed dock coul d
be used by multiple famlies involved with the Associ ati on, DEP
percei ved the Associ ation as requesting consent of use
pertaining to a single-famly-type dock. The guests and
invitees of those famlies would al so have access to the dock.
DEP consi dered the application as a request of consent of use as
a residential dock based upon the design for one boat slip to
nmoor one boat.

40. Although all Association nmenbers can potentially use
t he dock, at present there has been discussion of precluding

persons within the Association who have no interest in using the
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dock. The Parlatos are not nenbers of the Association based
upon their request to be excluded from nenbership.

41. The Association has yet to establish rules pertaining
to the use of the proposed dock.

42. Although rules pertaining to the use of the proposed
dock have not been determ ned, the Association anticipates
devel oping rules for the use of the proposed dock that are
simlar to those that have been established in the Agreenent.
Thus far, those rules in the Agreenent have been related to the
hypot heti cal use of the existing dock extending from Lot 10.

43. Chapter 253, Florida Statutes, and Chapter 18-21,
Florida Adm nistrative Code, contenplate that the Board and
through its del egation of authority, DEP, are expected to
fulfill the trust and fiduciary responsibilities in managing the
use of sovereign subnmerged | ands for the public benefit. Mre
specifically, the Board has the authority pursuant to Section
253.04, Florida Statutes, to inpose admnistrative fines in
relation to inproper acts associated with the use of sovereign
subnerged |l ands. To the extent that the Board needed to pursue
the remedy of inposition of an adm nistrative fine against the
Association for an inpropriety, the Association has limted
assets. Its assets are constituted of $400.00 in dues per year
ordinarily assessed agai nst the Associ ation nenbers for |egal

expenses and nai ntenance of common areas in the subdivision.
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44. The Board may also bring suits in pursuing its
responsibilities as trustee of sovereign lands. This
opportunity is associated with Section 253.04, Florida Statutes.

Association's Prior Applications

45. On Septenber 18, 1992, the then Departnent of
Envi ronnment al Regul ati on, now t he Departnent of Environnental
Protection, received the Association's Joint Application for
Wrks in the Waters of Florida. Parlato Exhibit No. 8 admtted
into evidence is constituted of the joint application and
contains information concerning the design of two alternatives.

46. The first alternative was for the replacenent of the
L- shaped auxiliary dock that had been renoved by the Parl atos.
Wth the reconstruction of the auxiliary dock contenpl ated by
the application submtted by the Association, nmenbers of the
Associ ation could use their easenent to access the auxiliary
dock and pre-existing main dock. The alternative proposed in
t he application made by the Association was to construct a dock
extending directly fromthe easenent unconnected to the
preexi sting dock. The application for both alternatives was
deni ed. The Association challenged the denial. 1In a contested
heari ng pursuant to Section 120.57(1) Florida Statutes, the
Association did not prevail. The outcone of that litigation is

found in Secret Oaks Omers' Association, Inc., v. State of
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Fl ori da, Departnent of Environnental Protection and Martin and

Linda Parlato, 15 F.A L.R 3786 (Dept of Env. Protection 1993).

47. The final order in the above-referenced case adopted
the recommended order entered by Ella Jane P. Davis, then
hearing officer of the Division of Adm nistrative Hearings.

48. The Parlatos, through their petition in opposition to
the grant of an environnmental permt in the present case, claim
that the Association should be denied that permt based upon the

doctrine of res judicata or collateral estoppel. To this end,

the Parl atos assert that the determ nation in the prior case in
whi ch the Associ ation was denied an environnental permt should
pronote the denial of the present application for an
environmental permt.

49. In conparing the facts found in the present case with

the findings of fact in Secret Caks 15 F.A L.R 3786, then

hearing officer Davis found as fact:

1. Petitioner Secret Gaks Omners'
Association, Inc. is a not-for-profit
Florida corporation with its principal place
of business in First Cove, St. Johns County,
Fl ori da.

2. DER is the state agency charged with the
responsibility of reviewi ng permts under
Chapter 403, Florida Statutes, and its
appl i cabl e rul es.

3. Martin Parlato and his wi fe Linda
Parl ato are the owners of, and reside on,
Lot 10, Secret Oaks Subdivision, First Cove,
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St. Johns County, Florida. They have
standing as Intervenors herein under the
follow ng facts as found.

4. Petitioner clains rights to dredge and
fill pursuant to an easenent |ying along the
sout herly boundary of Lot 10 in Secret Oaks
subdi vision, which is a platted subdivision
in St. Johns County, Florida. The easenent
runs up to and borders the St. Johns River,
a tidal and navigable river in St. Johns
County, Florida.

5. Petitioner filed an application for
dredge and fill permt wth DER on
Septenber 18, 1992. The dock was proposed
to be five feet wide and 620 feet |ong

i ncluding a 20-foot by 10-foot term nal

pl atform and si x associ ated nooring pilings.

6. On Novenber 3, 1992, the Petitioner
filed an alternative proposal with DER

That subm ssion proposed construction of an
"L" shaped wal kway into the St. Johns River
to connect the easenent with an existing
private dock to the north, which dock is
owned by the Intervenors. The wal kway is
proposed to be five feet wide and may extend
approximately 80 feet into the river, and
then turn north and run parallel to the
shoreline a distance of 41 feet to connect
with the existing dock. Additionally, the
exi sting dock would be reclassified as
multi-famly and four nooring pilings would
be placed on the south side of the term nal
pl at f orm

11. Located at the proposed project site
are subnerged grass beds (eel grass) that
extend from approxi mately 100 feet to 450
feet into the St. Johns River in depths of
two to three feet of water.

* * %
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13. The grass beds at the proposed project
site are inportant for the conservation of
fish and wldlife and the productivity of
the St. Johns River. They provide detritus
for support of the aquatic based food chain
and they provide a uni que, varied, and
essential feeding and nursery habitat for
aquatic organisns. They are valuable for

t he propagation of fish. Endangered West

| ndi an manat ees seasonal ly graze on the eel
grass in this locale during their annual

m grations.

15. The proposed construction of the

auxi liary dock does not intrude on the eel
grass as the dock does not extend 100 feet
fromthe upland. The grass beds end sone
200 feet east of the west end of the dock.
DER experts testified that the tine-limted
turbidity and scouring associated with the
construction of either proposed
configuration would have very m ni nal

i npact, but the continual increased
turbidity of the water over the eel grass to
be anticipated fromnulti-famly use of

ei ther dock may detrinentally affect
juvenile aquatic life and the manat ees

f eedi ng ground.

17. Petitioner intends or anticipates that
only four boats woul d ever dock at one tine
under either configuration because of

pl anned arrangenments for themto tie up and
due to an Easenent and Honeowners Agreenent
and Decl aration recorded in the public
records of the county. Anong ot her
restrictions, the Agreenent and Decl aration
limts dock use and forbids jet ski use.

18. The permt application seeks a nulti-
famly permt for either alternative dock
construction. Petitioner intends to control
the use of the dock(s) only by a "good
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nei ghbor policy” or "bringing the

nei ghbor hood consci ence to bear." Such
proposal s are nore aspirational than
practical. Petitioner also cites its Secret

Caks Omners' Agreenent, which only
Petitioner (not DER) could enforce and which
Petitioner would have to return to circuit
court to enforce. Petitioner has proposed
to DERthat it will Ilimt all boating and
wat er activity to the westward 50 feet of
the | arger dock, prohibit all boating and
water activity on the auxiliary dock, and

pl ace warni ng signs on the docks indicating
the limts of permssible activity, but
Petitioner has not denonstrated that it wll
provi de any nmechani smthat would insure
strict compliance with the limted use
restrictions placed on the honmeowners in
Secret Qaks by their honeowners' restrictive
covenant. Testinony was elicited on behal f
of Petitioner that Petitioner has posted and
will post warning signs and will agree to
nmoni toring by DER but that enploying a dock
master is not contenplated by Petitioner,
that creating individual assigned docking
areas is not contenplated by Petitioner, and
that there has been no attenpt by Petitioner
to draft a long-term agreenent wth DER

enf orceabl e by DER beyond the permt term

19. The purpose of the dock is to provide
access to St. Johns River for the nenbers of
the Secret Oaks Owners' Associ ation which

i ncludes owners of all 16 lots, their
famlies, and social invitees. Although
there are currently only three or four
houses on the 16 lots, there is the
potential for 16 famlies and their guests
to sinultaneously use any nulti-famly dock.
Al though all 16 |ot owners do not currently
own or operate boats, that situation is

subj ect to change at any tinme, whenever a
boat owner buys a hone or | ot or whenever a
| ot owner buys a boat. All lots are subject
to alienation by conveyance at any tine. It
is noted that this comunity is still

devel opi ng and t herefore anecdot al
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observations of boating inactivity anong
homeowners before the old dock was torn down
are of little weight.

20. No practical mechani sm has been devi sed
to limt honeowners' use of the dock(s) if a
multi-famly permt is issued.

21. Also, no practical nmechani sm has been
devi sed to exclude any part of the boating
community at |arge from docking there.

* * %

25. The potential for intensive use of

ei ther of the proposed docks could result in
a | arge nunber of boats and/or water
activity at and around the docks. Submerged
grass beds occur in waters generally | ess
than three feet deep in areas near the
docks. Any boating activity |andward of 450
feet fromthe shore could seriously danage

t he extensive grass beds that occur there.
Boating activity is likely to occur in the
areas of the grass beds if a nunber of boats
are using the dock(s) at the sane tinme or if
a boater desires to mnimze the | ength of

dock to be wal ked, in order to reach the

upl ands. That damage is expected to be from
prop dredgi ng and re-suspensi on of bottom
sedi nents onto adj acent grasses.

* * %

CONCLUSI ONS OF LAW

40. The evidence adduced at formal hearing
supports the conclusion that Petitioner has
failed to provide reasonabl e assurances .

that the project is not contrary to the
public interest.
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RECOMVENDATI ON

Upon the foregoing findings of fact and
conclusions of law, it is recomrended that
the permt application be denied wthout
prejudice to future applications.

50. As contenplated by the final order wherein it was

determ ned that the outcone in Secret Oaks Omers' Associ ation

at 15 F.A L. R 3786 would not prejudice the opportunity for the
Association to make future applications, another application was
made for the construction of a dock. That application was made
on Septenber 28, 1993, to DEP for a wetl and resource nmanagenent
permt allow ng construction of a 4-foot w de, 70-foot |ong,
"L"-shaped access wal kway, fromthe easenent to the pre-existing
dock. The application contenplated the reclassification of the
pre-existing single-famly dock to a nulti-famly dock with 6
nmooring pilings to be installed at the waterward end of the pre-
exi sting dock creating 6 additional 15-foot w de by 20-foot |ong
boat slips. This application was in accordance with DER File
No. 55-238536-2, St. Johns County. Wth the addition of the 6
boat slips there would be 7 permanent boat noorings at the pre-
exi sting dock. The applicant intended to install handrails on
the portions of the dock that crossed the grass beds to preclude
boating activities in those areas. A lock-gate was to be
installed to restrict access and two signs were to be posted

advi si ng dock users not to inpact the grass beds.
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51. In denying the application in DER File No. 55-238536-
2, DEP pointed to the risk of manatees that woul d be pronoted by
the addition of 6 additional slips to the existing dock. DEP
i ndicated that the potential adverse inpacts to manatees and
their habitat could be overcone through the entry of a long-term
agreenent with DEP insuring that the facility contenpl ated for
construction is operated in a manner so as to protect nanatees
in their habitat. The Notice of Intent to Deny becane the final
di sposition in that permt application absent the Association's
challenge to the prelimnary decision by DEP

52. Concerning the Parl atos' assertions of res judicata

and col |l ateral estoppel there are significant differences in the

outcone in Secret Oaks Owmers' Association at 15 F. A L.R 3786,

conpared to the present case on the facts. The proposal in the
present case reduces the size and |l ength of the proposed dock,
rai ses the height of the proposed dock above nean hi gh water,
pl aces handrails on the proposed dock, and nost significantly,
reduces the potential nooring areas to one covered boat slip.

CONCLUSI ONS OF LAW

53. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter and the parties to this
case in accordance with Sections 120.569 and 120.57(1), Florida

St at ut es.
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Envi ronnental Perm t

54. In their Petition, the Parl atos have chal | enged the
Association's conpliance with the public interest test found in
Section 373.414, Florida Statutes, which states in pertinent
part:

Additional criteria for activities in
surface waters and wet!| ands.

(1) As part of an applicant's denonstration
that an activity regul ated under this part
will not be harnful to water resources or
will not be inconsistent wwth the overal

obj ectives of the district, . . . the
departnment shall require the applicant to
provide . . . reasonabl e assurance that such
activity in, on, or over surface waters or
wet | ands, as delineated in s.373.421(1), is
not contrary to public interest.

(a) In determ ning whether an activity,
which is in, on, or over surface waters or
wet | ands, as delineated in s.373.421(1), and
is regulated under this part, is not
contrary to the public interest . . . the
departnent shall consider and bal ance the
followng criteria:

1. Wether the activity will adversely
affect the public health, safety, or welfare
or the property of others;

2. \Wether the activity will adversely
affect the conservation of fish and
wildlife, including endangered or threatened
species, or their habitats;

3. \Whether the activity will adversely
af fect navigation or the flow of water or
cause harnful erosion or shoaling;

4. \Wether the activity will adversely
affect the fishing or recreational values or
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marine productivity in the vicinity of the
activity;

5. \Whether the activity will be of a
tenporary or permanent nature;

* * %

7. The current condition and relative
val ue of functions being perfornmed by areas
affected by the proposed activity.
55. The Association bears the burden of proving its
entitlenent to the environnental permt by preponderance of the

evi dence. See Departnent of Transportation vs. J.WC. Co, Inc.

396 So. 2d 778 (Fla. 1st DCA 1981).

56. Taking into account the objections raised to the grant
of the permt, the Association has provided reasonabl e assurance
that the project is not contrary to the public interest when
considering and balancing the criteria for review. In relation
to the affected water body, this project would be over the
surface waters of the St. Johns River, a Cass Il water body
and associ ated wetlands. In reaching this conclusion, no
attenpt has been made nor could be nmade to resolve real property
di sputes between the Association and the Parlatos. See MI|ler

vs. Departnment of Environnental Regul ation, 504 So. 2d 1325

(Fla. 1st DCA 1987). Likew se, no consideration has been given,
nor could it be given, to local |and use and zoni ng regul ati ons

pertaining to St. Johns County. See Taylor vs. Cedar Key

Special Water and Sewerage District, 590 So. 2d 481 (Fla. 1st
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DCA 1991) and Counsel of the Lower Keys vs. Charley Toppino &

Sons, Inc., 429 So. 2d 67 (Fla. 3rd DCA 1983).

57. In relation to possible adverse influence on the
manat ee, sufficient protections have been put in place in the
proposed project. That protection is constituted of restricted
access to the dock through the placenent of handrails, signage,
and the preservation of the grass bed habitat in the placenent
of the proposed dock.

58. Consistent with the DEP concept of navigation as
described in the facts, navigation wll not be adversely
affected. DEP' s interpretation of the neaning of adverse

affects on navigation are within its discretion. See Departnent

of Environnental Regulation vs. Goldring, 477 So. 2d 532 (Fla.

1985), and Motel 6 vs. Departnent of Environnental Regul ation,

560 So. 2d 1322 (Fla. 1st DCA 1990).

Res judi catal/ Col | ateral Est oppel

59. The doctrine of res judicata and coll ateral estoppel

(1 ssue preclusion) has application in adm nistrative
proceedi ngs, given the quasi-judicial nature of the process.

See Florida Export Tobacco vs. Dept of Revenue, 510 So. 2d 936

(Fla. 1st DCA 1987), rev. den. 519 So. 2d 936; Hasam Realty Corp

vs. Dade County, 486 So. 2d 9 (Fla. 3rd DCA 1986), rev. dism

492 So. 2d 1332; Thonmson vs. Departnent of Environnental

Regul ation, 511 So. 2d 989 (Fla. 1987); Doheny vs. Gove |sle,
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Ltd., 442 So. 2d 966 (Fla. 1st DCA 1983), and Yovan vs.

Burdi nes, 81 So. 2d 555 (Fla. 1955).

60. In applying the doctrine of res judicata, all four

el ements nmust be in place. They are: (1) ldentity in the thing
sued for; (2) Identity of the cause of action; (3) ldentity of
parties; and (4) ldentity of the quality of the person agai nst

whomthe claimis nmade. See Neidhart vs. Pioneer Savings and

Loan Ass'n., 498 So. 2d 594 (Fla. 2nd DCA 1986).

61. The Parlatos argue that the Association is not
entitled to the issuance of an environnental permt in the

present case because the doctrine of res judicata should be

appl i ed based upon the results in Secret Oaks Owners'

Association at 15 F.A L.R 3786. As in the Thonson case supra,

the present application for environnmental permt conpared to the

circunstances in the case of Secret Oaks Omers' Association 15

F.AL.R 3786, is prem sed upon a revised configuration of the
dock. For reasons described in the fact-finding nade in this

case, the differences are substantial. Therefore, the identity
of the request is dissimlar. The application of the doctrine

of res judicata or collateral estoppel does not apply.

Concurrent Revi ew

62. This application was made in accordance with Section
373.427(1)(a), Florida Statutes, calling for concurrent review

of the environnental permt application and the request for
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proprietary authorization under Chapter 253, Florida Statutes.
Section 373.422, Florida Statutes, also rem nds the applicant
that the issuance of an environnmental permt is conditioned upon
recei pt of necessary approval and authorizati on under Chapter
253, Florida Statutes, before any of the activities allowed
under terns of the permt may be undert aken.

Proprietary Authorization

63. Through a series of judgnents, Richard O Watson
Crcuit Judge, determ ned the Association's opportunities in
relation to the 20-foot easenent and existing dock at Lot 10.
Judge WAt son al so di scussed the auxiliary dock. In these
judgenents, the Parlatos' interest in Lot 10, and the pre-
exi sting dock were also determ ned. The interests of the
prot agoni sts were determ ned under civil law. In the decisions,
the court nmade clear that the outcone in the civil litigation
did not address the necessity for the Association to obtain
requi site environnmental permts fromthe State of Florida or
federal agencies. The judgnments were rendered in the case of

Secret Oaks Omers' Association, Inc., a not for profit

corporation, Plaintiff vs. Martin D. Parlato and Linda K

Parlato, his wife, Defendants, in the Crcuit Court, 7th

Judicial Grcuit in and for St. Johns County, Florida, Case No.
CA92-692. The several judgnents that have rel evance here are

att ached.
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64. To the extent that Judge WAtson's judgnments were

appeal ed, his decisions were affirnmed in Parlato vs. Secret QOaks

Owmers' Ass'n, 652 So. 2d 833 (Fla. 5th DCA 1995), and Parl ato

vs. Secret Oaks Omers' Ass'n, 689 So. 2d 320 (Fla. 5th DCA

1997).

65. Notw thstanding that the Association's and Parl at os
rights and obligations to use the pre-existing dock have been
resol ved by the courts under civil law, no decision has been
made by DEP in adm nistrative |aw concerning an environnent al
permt or proprietary rights that the Associati on woul d possess
in the existing dock extending fromLot 10. Only the Parl atos

have DEP perm ssion to use that dock. See Secret (Oaks Owners'

Association, Inc., Petitioner vs. Martin D. and Linda K

Parlato, and State of Florida, Departnent of Environnental

Protecti on, Respondents, DOAH Case No. 98-4821/ OGC Case No.

98-1329, reference Permt No. 55-136932-001-ES.

66. As a consequence, in deciding the proprietary
opportunity, if any, for the Association to construct the
proposed dock fromthe easenent, it is not assuned that the
Associ ation has any proprietary rights in the dock already in
pl ace at Lot 10.

67. The beginning point for deciding the issue of consent
for the Association to construct the proposed dock fromthe

easenent into and over sovereign subnerged |and is the decision
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on Motion for Re-Hearing in Secret Oaks Oamers' Ass'n vs.

Department of Environnmental Protection, 704 So. 2d 702 (Fla. 5th

DCA 1998). The holding in that case constitutes the | aw of the
present case to the extent that the hol ding addresses matters in
di spute here.

68. Principally, the court in Secret Qaks, 704 So. 2d 702,

supra, determ ned that DEP was wong in its interpretation of
Rul e 18-21.004(3)(b), Florida Adm nistrative Code, having to do
with the threshold requirenent that the Association as an
applicant for activities on sovereignty |ands have sufficient
title interest in the uplands at Lot 10 to advance the
application. The Court held that the Association had sufficient
rights to advance the application. The court stated at 706 and
707:

It is plain that certain rights, riparian

in nature, that inure to Lot 10 have been

ceded to the hol der of the easenent.

In a related reference at Footnote No. 5, the court stated:

The D.E.P. relies on Section 253. 141,
Florida Statutes (1995), which provides:

Ri parian rights defined; certain subnerged
bottons subject to private ownership. --

(1) Riparian rights are those incident to

| and bordering upon navigable waters. They
are rights of ingress, egress, boating,
bat hi ng, and fishing and such other as may
be or have been defined by law. Such rights
are not of proprietary nature. They are
rights inuring to the owner of the riparian
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| and but are not owned by himor her. They
are appurtenant to and are inseparable from
the riparian land. The land to which the
owner holds title nust extend to the

ordi nary high watermark of the navigable
water in order that riparian rights may
attach. Conveyance of title to or |ease of
the riparian land entitles the grantee to
the riparian rights running therewith

whet her or not nentioned in the deed or

| ease of the upland.

D.E.P. contends this provision neans that
only fee holders or | essees can have
riparian rights. W disagree. The statute
sinply means that riparian rights
necessarily run with the upland. It does
not suggest that the owner of the upland
cannot contractually encunber sonme or all of
these rights. As D.E. P. itself argues,
however, the key to the rule is its own
termnology. |If the rule neant to tie the
right to seek a permt to the riparian
rights referenced in the statute, it would
have done so in terns far sinpler than what
appears in D.E. P."s rule.

69. Having determ ned that DEP was clearly erroneous in
its interpretation of Rule 18-21.004(3)(b), Florida
Adm ni strative Code, as precluding the Association from applying
for the right to conduct activities on sovereignty |ands
riparian to uplands, the case was reversed and renanded,
creating the opportunity for the Association to denonstrate
conpliance wth other related provisions concerning proprietary
use.

70. Section 253.001, Florida Statutes, reaffirns that the

Board holds lands in the nane of the Board in trust for the use
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and benefit of the people of the State, pursuant to Art. IIIl, s.
7, and Art. X, s. 11, Fla. Const.

71. Section 253.77, Florida Statutes, creates the
requi renment for obtaining consent for use of sovereign | ands,
title to which is vested in the Board under Chapter 253, Florida
Statutes. Section 253.77, Florida Statutes, also refers to the
rel ati onship between the request for consent of use and the
processi ng of that request through the concurrent review

72. The appellate court in Secret Oaks, 704 So. 2d 702,

supra, having determ ned that the Association has riparian
rights as recogni zed at Section 253.141, Florida Statutes, it
remains to be determ ned whether the Association conplies with
ot her pertinent provisions in Chapter 18-21, Florida

Adm ni strative Code, as it addresses the use of sovereignty
subner ged | ands.

73. In considering this request for consent of use DEP in
behal f of the Board nust be cognizant of the intent stated in
Rul e 18-21.001, Florida Adm nistrative Code:

The intent and purpose of this rule is:

* * %

(2) To insure maxi mum benefit and use of
sovereignty lands for all the citizens of
Fl ori da;

(3) To manage, protect, and enhance

sovereignty |lands so that the public may
continue to enjoy traditional uses
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including, but not limted to, navigation,
fishing and sw mm ng;

74. In deciding the outcone of this request for perm ssion
DEP nust abide by the definitions at Rule 18-21.003, Florida
Adm ni strative Code, which states in pertinent part:

18-21. 003 Definitions.

When used in these rules, the foll ow ng
definitions shall apply unless the context
clearly indicates otherw se:

* * %

(2) "Activity' means any use of sovereignty
| ands whi ch requires board approval for
consent of use, |ease, easenent, sale or
transfer of interest in such sovereignty
| ands or materials. Activity includes, but
is not limted to, the construction of
docks, . . . renoval of . . . sand, silt,
cl ay,

gravel and the renoval or planting of
vegetation on sovereignty | ands.

(3) '"Applicant' neans any person naking
application for a |l ease, sale, or other form
of conveyance of an interest in sovereignty

| ands or any other necessary form of
governnmental approval for an activity on
sovereignty | ands.

(10) 'Board' neans the Governor and Cabi net
sitting as the Board of Trustees of the
I nternal | nprovenent Trust Fund.

* * %

(14) 'Consent of use' neans a nonpossessory
interest in sovereignty |ands created by an
approval which allows the applicant the
right to erect specific structures or
conduct specific activities on said | ands.
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(15) 'Departnment' neans the State of
Fl ori da Departnent of Environnental
Protection, as adm nistrator for the board.

* * %

(17) 'Dock' neans a fixed or floating
structure, including noorings, used for the
pur pose of berthing buoyant vessels.

* * %

(29) ' WMarginal dock' neans a fixed or
floating structure placed i medi ately
contiguous and parallel to an established
seawal | , bul khead or revetnent.

(30) "Marina' neans a small craft harbor
conpl ex used primarily for recreational boat
nmoori ng or storage.

(33) "Multi-slip docking facility' neans
any marina or dock designed to noor three or
nore boats, as determ ned by the Departnent
of Environnental Protection.

* * %

(36) "Omership oriented facility' means
docking facilities where the use of the
docking facility requires sone real property
interest in one or nore residential units on
t he adj acent upl and parcel. Yacht cl ubs
where nenbership or use of the docking
facility requires sonme real property
interest in the residential area shall be

i ncl uded.

(37) 'Person' neans individuals, mnors,
partnershi ps, corporations, joint ventures,
estates, trusts, syndicates, fiduciaries,
firms, and all other associations and

conbi nati ons, whether public or private,

i ncl udi ng governnental entities.
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(38) '"Preenpted area' neans the area of
sovereignty lands fromwhich the traditional
public uses have been or woul d be excl uded
to any extent by an activity. The area may
include, but is not limted to, the
sovereignty | ands occupi ed by the docks and
ot her structures, the area between the docks
and out to any nooring pilings, and the area
bet ween the docks and the shoreline. |If the
activity is required to be noved wat erward
to avoid dredgi ng or disturbance of

near shor e

habitat, a reasonable portion of the
nearshore area that is not inpacted by
dredgi ng or structures shall not be included
in the preenpted area.

* * %

(44) 'Revenue generating/incone related
activity' neans an activity on sovereignty
| ands whi ch produces incone, through rental
or any other nmeans, or which serves as an
accessory facility to other rental,
commercial, or industrial operations. It
shall include, but not be limted to,
docking for marinas, restaurants, hotels,
commercial fishing, shipping, and boat or
ship construction, repair and sal es.

* * %

(47) 'Riparian rights' nmeans those rights
i ncident to | ands bordering upon navi gabl e
wat ers, as recognized by the courts and
common | aw.

(50) ' Sovereign subnerged | ands' those

| ands including but not limted to, tidal

| ands, islands, sand cars, shall ow banks,
and | ands waterward of the ordinary or nean
hi gh water |ine, beneath navigable fresh

wat er or beneath tidally-influenced waters,
which the State of Florida acquired title on
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March 3, 1845, by virtue of statehood, and
whi ch have not been heretofore conveyed or
al i enat ed.

(57) 'Water dependent activity' neans an
activity which can only be conducted on, in,
over, or adjacent to water areas because the
activity requires direct access to the water
body or sovereign subnerged | ands for
transportation, recreation, energy
production or transm ssion, or source of

wat er, and where the use of the water or
soverei gn subnerged lands is an integral

part of the activity.

75. Wthin the neaning of the definitions at Rule 18-
21.003, Florida Adm nistrative Code, that have been quoted, the
Association is an "applicant" intending to conduct an "activity"
that requests from "DEP" as adm nistrator of the "Board" the

"consent of use" allow ng the construction and use of a "dock"

over "sovereign subnerged lands.” This project does not involve
a "margi nal dock." This project is not a "marina." This
project does not involve a "nmulti-slip docking facility.” This
project is not an "ownership oriented facility." The
Association is a "person." |f constructed, the dock would

create a "preenpted area" between the proposed dock and the
adj acent existing docks. This project does not involve "revenue
generating/incone related activity." The appellate court has

determ ned that the Association has "riparian rights" incident
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to the easenent bordering the St. Johns R ver, a navigable

wat er body. The project involves a "water dependent activity."
76. In determning the acceptability of the proposed

project, resort is made to Rule 18-21.004, Florida

Adm ni strative Code, which states in pertinent part:

The foll om ng managenent policies,
standards, and criteria shall be used in
determ ni ng whether to approve, approve with
conditions or nodifications, or deny al
requests for activities on sovereign

subner ged | ands.

(1) GCeneral Proprietary

(a) For approval, all activities on
sovereignty |l ands nust be not contrary to
the public interest, except for sales which
must be in the public interest.

(b) Al |eases, easenents, deeds or other
forms of approval for sovereignty |and
activities shall contain such terns,
conditions, or restrictions as deened
necessary to protect and manage sovereignty
| ands.

(d) Activities on sovereignty |ands shal

be limted to water dependent activities
only unless the board determnes that it is
in the public interest to all ow an exception
as determ ned by a case by case eval uati on.
Public projects which are primarily intended
to provide access to and use of the

wat erfront may be permtted to contain m nor
used which are not water dependent if:

1. located in areas along seawal |l s or

ot her nonnatural shorelines;

2. located outside of aquatic preserves
or

class Il waters; and

3. the nonwater dependent uses are
incidental to the basic purpose of the
project, and constitute only m nor
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near shore encroachnents on sovereign
| ands.

(2) Resource Managenent

(a) Al sovereignty lands shall be

consi dered single use | ands and shall be
managed primarily for the maintenance of
essentially natural conditions propagation
of fish and wldlife, and traditional
recreational uses such as fishing, boating,
and swi nming. Conpati bl e secondary purposes
and uses which will not detract from or
interfere with the primary purpose may be
al | oned.

(b) Activities which would result in
significant adverse inpacts to sovereignty
| ands and associ ated resources shall not be
approved unless there is no reasonabl e
alternative and adequate mtigation is

pr oposed.

(d) Activities shall be designed to
mnimze or elimnate any cutting, renoval,
or destruction of wetland vegetation (as
listed in Rule 62-4.020(17), Florida

Adm ni strative Code) on sovereignty | ands.

* * %

(1) Activities on sovereignty |ands shal

be designed to mnimze or elimnate adverse
i npacts on fish and wildlife habitat.

Special attention and consideration shall be
gi ven to endangered and threatened species
habi t at .

(3) Riparian Rights

(a) None of the provisions of this rule
shall be inplenented in a manner that would
unreasonably infringe upon the traditional,
common | aw riparian rights of upland
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property owners adjacent to sovereignty
| ands.

(c) Al structures and other activities
must be within the riparian rights area of

t he applicant and nust be designed in a
manner that that will not restrict or
otherwi se infringe upon the riparian rights
of adjacent upland riparian owners.

(d) Al structures and other activities
nmust be set back a m ninmum of 25 feet from
the applicant's riparian rights |ine.
Mar gi nal docks nay be set back only 10 feet.
There shall be no exceptions to the setbacks
unl ess the applicant's shoreline frontage is
| ess than 65 feet or a sworn affidavit of no
objection is obtained fromthe affected

adj acent upl and riparian owner, or the
proposed structure i s a subaqueous utility
I'ine.

77. Rule 18-21.00401, Florida Adm nistrative Code, also
identifies the expectation that this request for consent of use
is considered in the context of a concurrent review of the
application for general environnmental resource permt.

78. Resort is nmade to the definition within Rule 18-
21.005(1)(a)l., Florida Adm nistrative Code, which states in
pertinent part:

(1) Al activities on sovereignty |ands
shal|l require a consent of use, |ease,
easenent, use agreenent, special event

aut hori zation, or other form approval, The
foll ow ng shall be used to determ ne the
form of approval required:

(a) Consent of Use -- is required for the
followng activities, provided that any such

activity not located in the Aquatic Preserve
or Manat ee Sanctuary and which is exenpt
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from Departnent of Environnental Protection
permtting requirenents under Section

403.813(2)(a), (b), (c), (d), (e), (9), (h),
(1), and (k), Florida Statutes, is hereby
exenpted from any requirenent to make
application for consent of use, and such
consent is herein granted by the board.

1. A single dock or access channel which is
no nore than the mninmum/length and size
necessary to provi de reasonabl e access to
navi gabl e wat er;

79. DEP is authorized to consider the Association's
request for consent of use under the del egation of authority
described in Rule 18-21.0051, Florida Adm nistrative Code.

80. In this case, consent of use nmay be sought by the
Association, in that the project involves a single dock which is
no nore than the mnimum | ength and size necessary to provide
reasonabl e access to navigable water as envisioned by Rule 18-
21.005(1)(a)l., Florida Adm nistrative Code.

81. The project is not contrary to the public interest,
notw thstanding its preenptive nature. See Rule 18-
21.004(1)(a), Florida Adm nistrative Code.

82. The proposed activities on sovereignty |ands are
limted to water-dependent activities. See Rule 18-
21.004(1)(d), Florida Adm nistrative Code.

83. The project involves use of sovereignty |ands for

traditional uses such as fishing, boating, and swinmng. See

Rul e 18-21.004(2)(a), Florida Adm nistrative Code.
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84. The activities envisioned by this project will not
result in significant adverse inpact to sovereignty |ands and
associ ated resources. See Rule 18-21.004(2)(b), Florida
Adm ni strative Code. The project has been designed to mnim ze
destruction of wetland vegetation on sovereignty |ands. See
Rul e 18-21.004(2)(d), Florida Adm nistrative Code.

85. The project has been designed to m nimze adverse
inpacts on fish and wildlife habitat with special attention and
consi deration given to the manatee habitat. See Rule 18-
21.004(2) (i), Florida Adm nistrative Code.

86. Gven the limtation of the riparian rights held by
t he Association, extending fromthe easenent frontage which is
only 20 feet wde, the activities associated with the use of the
proposed dock cannot be expected to be conducted within the
riparian rights area of the Association, wthout interfering
wi th the nei ghboring dock owners. As a consequence, an
unreasonabl e infringenment and restriction would be created upon
the traditional, conmmon law riparian rights of upland property
owners adjacent to sovereignty |ands, given the nature of the
desi gn of the proposed dock, and the activities contenplated in
its usage. Under the circunstances it would be inappropriate to
all ow the applicant to take advantage of the exception to the
m ni mum 25-f oot setback requirenent, notw thstanding that the

shoreline frontage is |l ess than 65 feet, recogni zing that the
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adj acent upland riparian owners object to the project. Based
upon the interference with the riparian rights of adjacent
upland riparian owers, the consent of use should be deni ed.
See Rule 18-21.004(3)(a), (c), and (d), Florida Adm nistrative
Code.

87. In recognition that the environnental resource permt
is conditioned upon receipt of consent of use, the environnental
resource permt should not be issued absent a determnation to
grant the consent to use soverei gn subnerged | ands.

RECOMVENDATI ON

Upon consi deration of the facts found and concl usi ons of
| aw reached, it is

RECOMVENDED

That the Departnent of Environnental Protection deny the
Associ ation the proprietary opportunity to use sovereign
subnerged | ands, thus denying the requested environnental

resource permt.
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DONE AND ENTERED t hi

Tal | ahassee, Leon County,

s 27th day of January, 2000, in

Fl ori da.

1/ Robert C. Downie, II,
counsel for Martin and Li

CHARLES C. ADANS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 27th day of January, 2000.

ENDNOTES

Esquire, was permtted to wthdraw as

nda Parl ato, subsequent to the

conpl etion of the final hearing.

2/ Bram D. E. Canter, Esquire, appeared for Martin and Linda

Parlato in substitution for Robert C. Downie, |1, Esquire.

3/ DEP proposed i ssuance of consent of use to the Association
foll ow ng review of the Association's request for consent of use
and in deference to the decision in Secret Oaks Omers'
Association, Inc. v. Departnment of Environnmental Protection,

So. 2d 702 (Fla. 5th DCA
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Patricia Ward
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Ronald W Brown, Esquire
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66 Cuna Street

St. Augustine, Florida 32984

Francine M Ffol kes, Esquire

Suzanne B. Brantley, Esquire
Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000

Kat hy Carter, Agency derk

Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000

Teri Donal dson, CGeneral Counse
Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Mail Station 35

Tal | ahassee, Florida 32399-3000

David B. Struhs, Secretary

Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.

CONTACT THE DOAH CLERK' S OFFI CE TO VI EW THE FOLLOW NG
ATTACHVENTS TO TH S RECOMMENDED ORDER:

Partial Summary Judgenent

Decl arat ory Judgenent
Order Amending and d arifying the Declaratory Judgenent
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